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The Examining Division's 1990 annual report cautioned that, 
absent additional staff, our ability to continue to process and 
examine our growing workload in a timely manner, with the level of 
quality the copyright community had come to expect, was at risk. 
Although staffing remained critically low for much of FY91, we were 
able to fill examiner positions beginning in mid-year, but not before a 
substantial backlog of claims to be examined had built up. Owing to 
the extraordinary efforts of the staff, this backlog was cleared out 


before year's end. 


In response to the Register's pledge to the copyright bar and 
to the Librarian, the Examining Division successfully reduced its 
enormous backlog of unexamined claims from 55,000 claims to 15,000 
claims by the end of September. The reduction involved tremendous 
staff commitment, and translates to about a 3 week processing time in 


the Examining Division for claims that do not require correspondence. 


We also began a comprehensive program of soliciting, 
reviewing and acting upon suggestions from staff at all levels on how 
to improve our public service without sacrificing the quality of our 
registration system. Enthusiastic staff response yielded a multitude 
of suggestions deverine procedures and substantive practices. All are 
being considered by our supervisors and Division management in an 
attempt to further meet the Register's goal of improved public 


services. 


On December 1, 1990, President Bush signed into law an act 
providing copyright protection to architectural works. The act 
protects original designs of buildings inhabited or usable by human 
beings that were, on the date of enactment, unconstructed and fixed 
only in unpublished architectural drawings. Protection does not cover 
individual standard features such as common windows or doors nor 


functional elements whose design is responsive to utilitarian concerns. 


To date, the Office has received fewer than 125 claims in 
architectural works, which seems surprising because the American 
Institute of Architects (AIA) was a principal sponsor of the new 


legislation. 


The VA Section Head and other VA Section staff are serving 
with the Division Chief on a task group to study and establish 


examining practices for architecture claims. 


Pending legislation proposes to make renewal registration 
voluntary. The term of copyright in works copyrighted before January 
1, 1978 would automatically be extended to 75 years from the year in 


which copyright protection was secured. 


We would accept renewal registration any time after the end 
of the 27th year of the original term. The renewal claimant would be 
the party entitled to claim in the 28th year. The incentive to a 
timely renewal would impact work in the section. Prima facie validity 
would be accorded a renewal registration made during the traditional 


renewal year. 


We have customarily accepted the basic registration record on 
its face and we do not look behind the original Examiner's action. 
This would change if the renewal were accorded prima facie validity. 
In addition, we would be required to examine more carefully the 


appropriateness and eligibility of the renewal claimant. 


The effect of the new legislation would be to greatly enhance 
our Examiners’ jobs and make their work more meaningful, and, more 
importantly, to further conform the copyright act to the spirit of the 
Berne Convention by assuring that authors are not deprived of the 
financial returns from their writings merely because of procedural 


oversights. 


Fact based compilation claims had been under review for 
several years in the Literary Sections when the Supreme Court ruled 


unanimously in March that the alphabetical white pages listings of a 


phone directory are not protected by copyright law. Feist 
Publications, Inc. v. Rural Telephone Service Co., Inc. 111 S. Ct. 1282 
(1991). The Court ruled that facts themselves are not protectible 
under copyright law and that the only aspect of factual compilations 
which is protectible is the selection or arrangement of data, to the 


extent that such selection or arrangement is original. 


The landmark decision reaffirmed the constitutional and 
statutory requirements of original, creative authorship as the 
touchstone of all copyright claims. The case, which impacts the 


"sweat of the 


Office's treatment of factual compilations, rejected the 
brow" and “industrial collection" doctrines which had been accepted in 
several judicial circuits. Writing for the Court, Justice 0'Connor 
stated that the copyright act leaves "no doubt that originality, not 


"sweat of the brow," 


is the basis of copyright protection in 
directories and other fact based works. Industrial effort and 


commercial value are not determinative of a work's entitlement to 


protection. 


The Court stated that "originality requires...some 
minimal level of creativity;" that “presumably, the vast majority of 
compilations will pass this test, but not all will;" but that there is 
a "narrow category of works in which the creative spark is utterly 


lacking or so trivial as to be virtually nonexistent." 


As a result of this opinion, the Examining Division ceased 
registering claims in alphabetical telephone directory white pages and 
similar business directories lacking originality. An Office-wide Task 
Group is studying the implications of this opinion on our registration 


practices for other fact based compilations. 


A claim in a simple gothic design applied to chinaware was 
the subject of litigation in the case of The Homer Loughlin China Co. 
v. Oman No. 90-3160 (D.D.C. July 30, 1991). Homer Loughlin sought 
review of our refusal to register under the Administrative Procedure 
Act. The District Court for the District of Columbia found that there 


was no abuse of discretion by the Register. 


The Office was served under Section 411(a) of the copyright 
act and decided to intervene in the case of Mantae America, Inc. v. 
Drybranch Inc., No. 91, Civ. 4822 (S.D.N.Y. filed July 16, 1991). The 
litigation involves a tennis ball and two paddles covered in two- 
toned neon colored Velcro. Registration had been made for a claim in 
the glove design applied to the paddles, but was refused for two other 
claims, one for the overall shape of the paddles and another for the 


color combination. 


In the continuing frre v. Oman litigation, a challenge to 
the Office's elaborated rationale for refusing registration was deemed 
unsuccessful by U.S. District Court Judge Pratt on August 13. The 
court found the Office had not abused its discretionary authority by 
refusing registration of "Breakout" and that it had applied relevant 
statutory standards in deciding that the work lacked sufficient 
creative authorship to be registrable as an audiovisual work. The 
case, which has been ongoing since plaintiff contested the Division's 
1987 rejection, has again been appealed to the Court of Appeals for the 


District of Columbia. 


In light of recent court case dealing with the 
copyrightability of costume designs, the Copyright Office issued a 
notice of inquiry in May, advising the public that we are reviewing our 
practices regarding the seg iviPaulaies of three-dimensional garment or 
costume designs and to invite public comment. Because articles of 


clothing are considered “useful articles," 


and as such are subject to 
copyright protection only to the extent that the design incorporates 
features that can be identified separately from the useful article and 


that meet minimal standards of originality, claims to copyright in 


costume designs have generally been refused by the Office. 


The Visual Arts Section held all claims presented in costumes 
pending the outcome of the notice of inquiry and sent a letter to each 


applicant, explaining the delay. 


Nine comment letters were received and are presently being 
reviewed by the Register, General Counsel and Division Chief. Large 
manufactures of costume designs and other interested parties differ on 
the extent to which they believe the Copyright law was intended to 
cover masquerade costumes. We anticipate issuing a policy statement 


in the near future. 


The Division continues to receive a large number of 
applications for computer programs and related works, many of which 


raise complex technological issues. 


Section Heads and Team Leaders in the Literary Sections 
examined and corresponded about screen display cases, which still 
present difficulties that prevent our processing these claims as part 
of a normal examining workload. Chink our Senior Examiners' heavy 
training workload with new Examiners, we anticipate no change in this 


procedure during the coming year. 


We registered approximately 2000 single databases and 50 
group databases during FY91. The Literary Section Database Group 
continues to examine all database claims as a means of maintaining 
consistent standards; the Section Attorney+Adviser handles all 
correspondence and keeps the group apprised of replies received. The 
task group has been mindful of the Feist decision in its examination of 


these compilations to assure that appropriate standards are applied. 


Music synthesizer claims dropped this year: however, several 
new deposit practices were adopted to accommodate formats where no 


voice data chart existed and a new information leaflet was created. 


In conjunction with the Library, the Division and Office 
considered the appropriate deposit for works embodied in CD Rom format. 
The General Counsel drafted a regulation requiring the deposit for 
registration of the CD Rom plus any necessary software to enable us to 


view the work on a CD player along with a print copy, if available. 


In March, the Register, Chief, and Literary and Performing 
Arts Section Heads attended the first international symposium on 
artificial intelligence, sponsored by the World Intellectual Property 
Organization at Stanford University in Palo Alto. Although most of the 
artificial intelligence programs that the division currently receives 
do not present novel problems, division staff members gained insights 
from the symposium into copyright issues that may arise from neural 


network programs. 


In August, the Copyright Office announced that it was 
reviewing its policy on registration of claims in digitized typefaces 
and computer programs used to control the generation of digitized 


typefaces, and issued notice of a public hearing and comment period. 


The policy decision, which was based on a 1988 notice of 
inquiry reiterated two previous decisions made by the Office, first, 
that typeface designs themselves are not registrable, and second, that 
original computer programs are registrable, regardless of the 
functional result of the program. The Office decided, however, that 
because neither the data depicting the typeface nor any algorithms 
created to fix the data were registrable, any application for 
registration of such a work must disclaim copyright in the 


uncopyrightable data. 


The purpose of the hearing and public comment period was to 
learn whether new technological advances in the past five years 


warranted modification of our policy. 


Four witnesses testified and numerous comments were filed. 
Examining is holding claims filed during the comment period pending an 


announcement of whether or not the policy will be modified. 


To respond to the large influx of new examiner trainees this 
year, Literary and Visual Arts Senior Examiners organized and 
implemented a month long group training program; this project was 
extremely successful, enabling the initial training to be uniform, 


thorough, and efficient. 
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The Visual Arts faction received a large number of appeals 
from refusals to register claims in de minimis works and useful 
articles lacking separable artistic features. Some interesting claims 
denied registration on appeal were organoleptic (scents), magic coin 
banks, high-heeled sneakers, and designs applied to airplanes and 


automobiles. 


Using the Performing Arts on-line index as its prototype, the 
Literary Sections began indexing Literary Section practices. As the 
year ends, each section member has a working index, citing all 
literary-related ML's, Circulars, and Compendium sections, as well as 


numerous chapters of the Library memo book. 


The most important work improvement for the motion picture 
teams was implementation of "front-end" selection by M/B/RS. This idea 
was suggested by our staff and was developed consultatively with 
M/B/RS. Savings to the Division and the Office include not making data 
sheets for works not selected by the Library and the ability to 
approve special relief requests immediately when the Library does not 
want a better edition of a motion picture. In addition, the fact that 
the ultimate disposition of the copy is known from the beginning of the 


examining process saves time throughout the process. 


-ll- 


' Many trends were noted during the year for the performing 

arts industries, including: 

- more CD's and cassettes were received than LP's; 

. cassette singles are replacing the 45 single releases; 

. RAP still dominates the popular music field; 

- line dances became popular for young and old; 

. Karaoke, a video "song along" system, became a hit; 

- authors are using the computer more and more for creating 


music, art, and sound recordings. 


Effective January 7, 1991, the Office began allowing up to 
three months of issues of a single serial title to be registered on one 
application at a cost of $10.00 per issue. We created guidelines for 
our staff, drafted language for a circular, published as Circular 624, 
and monitored the General Counsel's list of publishers who complied 
with the two prerequisites (providing two free subscriptions to the 
Library and notifying our General Counsel) so that our technicians knew 
which claims to reject when a publication was not yet on the approved 


list. 


The public is just beginning to learn about group 
registration, and our receipts are fairly low. However, we anticipate 


an increase in group registrations as publishers become more informed. 


As the year ends, we are asking our staff and the Public Office staff 
to encourage serial applicants to use this registration option as well 


as the Short Form SE. 


A new Form VA, incorporating some recommendations made by the 
Examining Division Forms Task Group was made available for public use 
in June. The revised application contains ten check boxes for 
copyrightable authorship for all categories of pictorial, graphic, and 
sculptural works. We believe the changes to the form will 
significantly reduce the high percentage of correspondence related to 


unclear and unacceptable authorship descriptions. 


One area of concern to the Division, and particularly the 
Performing Arts Section, was the increase in unacceptable two-page 
photocopied applications. The section is presently receiving about 
175-200 applications each week that must be re-photocopied onto one 
page; approximately one half of these require a UB file for storing the 
application with an original signature. We are sending a slip letter 
to each applicant who submits a two-page photocopy, hoping to 


discourage this practice. 


We worked with the Information and Reference Division to 
create a label for changing an application Form PA to Form SR when a 
sound recording claim is present on Form PA. Previously, we had been 


photocopying such claims onto Form SR and adding an annotation. The 
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idea for the label was suggested by three PA staff members; it has 


resulted in improved efficiency in processing these claims. 


Examining Division managers, supervisors, and staff provided 
briefings on a variety of subjects at the Copyright Office and across 
the country for numerous groups including Library orientation classes, 
Library Interns, high schools and universities, Bar Associations and 
other professional associations, and International Copyright Institute 
trainee (co-sponsored by the Copyright Office and the World 
Intellectual Property Organization), Franklin Pierce Interns, the 
Practising Law Institute, and Prentice-Hall/Law and Business. 

Division staff hosted and participated in briefings for the Rights and 


Permissions Group of the Association of American Publishers. 


The Mask Work Unit registered 1099 new claims during Fiscal 
Year 1991, for a total of 7351 since its inception. This number of 
registrations is consistent with the yearly average since 1987 of 1106 
claims. Applications are processed in less than three weeks. The Mask 
Work Unit moved its base of operations this year; all active files are 


now kept in the Visual Arts Section. 
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A new regulation allows separate registrations for the base 
layers and the metal layers of a gate array chip even when the owner of 


the two sets of layers is the same. 


Section 914 of the SCPA, which was to sunset on July 1, 1991, 
was extended once again. The Patent and Trademark Office immediately 
extended the interim orders for all 19 countries until December 31, 
1992. There was thus no hiatus in protection or registration for 
foreign claims in the Copyright Office. The 19 countries currently 
eligible are Japan, Sweden, Australia, Canada, Switzerland, Finland, 
Austria, and the twelve Member states of the European Community 
(Belgium, Denmark, France, Germany, Greece, Ireland, Italy, Luxembourg, 
the Netherlands, Portugal, Spain, and the United Kingdom). All of 
these countries, except Switzerland, have enacted chip protection 
Legislation, and have extended protection to U.S. nationals and 


domiciliaries under those laws. 


In October 1990, Ralph Oman, Dorothy Scharder and Melissa 
Dadant traveled to Tokyo to meet with officials of the Industrial 
Property Cooperation Center, the organization charged with mask work 
registration in Japan. Meetings were held to discuss current issues 
and discrepancies between U.S. and Japanese registration of mask works. 
One issue that continues unresolved is registration of mask works for 
discrete semiconductor chips. The U.S. position is that they may be 


registered if they display sufficient originality. The Japanese IPCC 


15- 


did not have a position on discretes, but would study the issue with 


the Japanese Patent Office. 


The American Intellectual Property Law Association again 
honored four Examiners for outstanding professional service. Those 
selected this year were Renee Adams, Examiner, Literary Section; Anne 
Combs, Senior Examiner, Visual Arts Section; Evelyn Leedy, Senior 
Examiner, Performing Arts Section, and Geoffrey Simon, Examiner, 


Performing Arts Section. 


The Register, General Counsel and Policy Planning Advisors 
continued to address Office-wide staff on new legal and legislative 


issues at Division-sponsored quarterly briefing sessions. 


The Examining Division's seminar series, View from the Other 
Side, continued, featuring speakers on diverse subjects. In October, 
Mike Remington, Chief Counsel for the Majority House Subcommittee on 
Courts, Intellectual Property and the Administration of Justice, spoke 
about co-operation between Congress and the Copyright Office. In May, 
Dr. David Mayer, Professor of Drama, University of Manchester, 
Manchester, England and his colleague Conal Percy presented video 
samples from the Library of Congress’ collection of early paper film 
| print copyright deposits. In July, the staff was treated to a lecture- 


demonstration by Nancy Freeman, a prominent freelance artist who 
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creates graphics using a computer. Because claims in computer 
generated graphics are increasing, we invited Ms. Freeman in an effort 
to enhance our understanding of how such works are created in order to 


examine them for copyrightability. 


The Persian Gulf War inspired many writers and composers to 
produce works on various aspects of Desert Storm. One such work was 
received on January 16, the day after the United Nations’ ultimatum 
to Lraq and was entitled "My Iraqi Crisis: A Struggle of the Heart" by 
Hildegard M. Al-Mashat, the former wife of the present Ambassador of 
Iraq to the United States, writing about her former husband. In the 
Performing Arts Sections, works about the war poured in; one examiner 


alone compiled a list of over 100 titles. 


The Examining Division danaliite Committee continued to meet 
biweekly throughout the year and sponsored numerous activities to 
benefit Division staff. It continued to organize the successful 
“workflow walkthrough" program to acquaint staff from Examining and 
Receiving and Processing with personnel and duties of each stage of the 


registration process. 


We began actively to address work and family concerns this 
year. Our group collected resource materials on eldercare facilities 
in the metropolitan area. We sponsored a lecture by Cindy Skrzycki of 


the Washington Post on "Work and Family Issues." 
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We also sponsored several seminars to assist staff in 
applying for new positions. Susan Kames spoke on quality ranking 
factors, Sylvia Cook Martin spoke on "Take Charge of Your Career," and 
Christopher Arntzen addressed how to prepare government application 


form 171. 


